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IN THE DISTRICT COURT OF THE UNITED STATES 

DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 

 

UNITED STATES OF AMERICA  *       

                          v.      * CRIMINAL NO.: 2:16-378 

MICHAEL SLAGER          *  

     *          *          * 

GOVERNMENT’S SENTENCING MEMORANDUM 

 

COMES NOW, the United States of America, through undersigned counsel, and submits 

this Sentencing Memorandum to assist the Court in this matter.  The defendant Michael Slager 

pleaded guilty to one count of Deprivation of Rights Under Color of Law in violation of 18 

U.S.C. § 242, for the unjustified shooting of Walter Scott, which resulted in his death.  

Sentencing is scheduled to take place between December 4 and 6, 2017. 

The government respectfully submits that, in calculating the sentence in this matter, the 

Court should find the underlying offense to be second degree murder, as defined by U.S.S.G. 

§2A1.2.   During his plea, the defendant acknowledged he willfully used unreasonable force 

when he shot Walter Scott, even though Scott was unarmed and posed no threat.  This admission 

by the defendant establishes malice and negates the existence of “heat of passion,” thus 

precluding a finding of voluntary manslaughter.  The government accordingly objected to the 

PSR’s cross-reference to voluntary manslaughter. 

Second, the government respectfully submits that the obstruction of justice enhancement 

is applicable here because the defendant repeatedly obstructed justice – by moving his Taser 

after the shooting; providing false and misleading information to his supervisors and state 
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investigators; and, providing misleading and inaccurate testimony under oath during proceedings 

in state and federal court – and accordingly, the defendant’s offense level should be increased by 

two points pursuant to §3C1.1.  The government objected to the PSR’s failure to apply 

obstruction of justice points. 

Third, the defendant’s reply to the Government’s objections suggests that he may no 

longer be accepting responsibility for his actions.  Should the defendant pursue a false factual 

narrative and/or assert an imperfect self-defense theory at sentencing, the defendant should not 

receive the three-point reduction for acceptance of responsibility that is currently included in the 

PSR. 

Fourth, no downward departure is appropriate pursuant to 5K2.10’s specified factors for 

extreme wrongful conduct on the part of the victim.    

I.   FACTUAL BACKGROUND 

A. Factual Basis For the Plea 

  On May 2, 2017, the defendant acknowledged that he shot Walter Scott without legal 

justification.  The defendant acknowledged the following facts during his plea of guilty: 

On April 4, 2015, Michael Slager was a commissioned police officer with the 

North Charleston Police Department (NCPD). Slager was on duty as a police 

officer when he stopped Walter Scott's vehicle after observing that the center 

brake light was not working. During the stop, Scott fled the scene on foot. Slager 

engaged in a foot chase of Scott for approximately 200 yards. During the chase, 

Slager deployed the probes of his Taser. His first attempt to use his Taser was 

unsuccessful in stopping Scott. Slager ultimately caught up to Scott and deployed 

his Taser probes a second time. 

 

After the second Taser deployment, Scott fell to the ground. Scott managed to get 

off the ground and again run away from Slager. The defendant's Taser dropped to 

the ground behind the defendant. As Scott was running away, Slager fired eight 

shots at him from his department issued firearm. During the time that each of the 

eight shots were fired, Scott was unarmed and running away from Slager. Five 

shots hit Scott, all entering from behind. Scott suffered bodily injury and died on 

the scene as a result of the injuries from the gunshots. 
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The defendant used deadly force even though it was objectively unreasonable 

under the circumstances. The defendant acknowledges that his actions were done 

willfully, that is he acted voluntarily and intentionally and with specific intent to 

do something that the law forbids. 

 

B. The Shooting of Walter Scott 

  The following facts are established by the defendant’s admissions in the plea agreement; 

video and audio sources;1 an independent civilian eyewitness’s observations of the encounter; the 

autopsy report; photogrammetry2 experts; the defendant’s training records, and statements of the 

defendant’s supervisors.3      

  On April 4, 2015, North Charleston Police Department (NCPD) Officer Michael Slager 

stopped Walter Scott’s vehicle after observing its center brake light was not functioning.  After 

the stop, Scott fled on foot, and the defendant ran after him.  During the chase, the defendant 

unsuccessfully deployed his Taser probes one time.  Seconds later, the defendant caught up to 

Scott and deployed his Taser probes a second time, bringing Scott to the ground.4   

       The defendant got on top of Scott, but Scott continued to attempt to get away.  While 

Scott was on the ground, the defendant used his Taser against Scott at least three times in drive-

                                                 
1 All of the video and audio – plus evidence from Scott’s phone records and the defendant’s Taser records 

– were combined by crime scene recreation expert Bill Williams into a single exhibit that allows the 

viewer to follow the synchronized video and audio evidence in actual time.  Williams found common 

anchor points in the different video/audio recordings, which enabled him to link the different recordings 

together accurately. Williams’ work product is submitted with the document as Attachment A.  Due to the 

size of the files, this attachment will be provided on a thumb drive. 
2 Reverse projection photogrammetry is a technique utilized to determine information, such as distances, 

from two-dimensional photographs or video.   
3 The government notes that the PSR’s offense summary omits material facts and, at times, relies solely 

on the defendant’s account – an account that was flatly contradicted by the evidentiary record, including 

bystander video and the testimony of an independent civilian eyewitness. See, e.g., PSR, para. 16. 
4 In probe mode, the Taser ejects wires with two probes at the end from a cartridge.  When both probes 

attach to the subject’s clothing or skin, the device will send pulsating electrical charges that induce 

involuntary muscle contractions by overriding the brain signals to the sensory and motor nervous systems.  
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stun mode.5  Scott nonetheless managed to get off the ground and again run away from the 

defendant.  As Scott ran away, the defendant fired eight shots at him from his department-issued 

firearm.  Five shots hit Scott, who died on the scene from his injuries.   

Feidin Santana6 was walking to work when he noticed the defendant chasing Scott. 

Santana did not know either Scott or the defendant.  Santana lost sight of the two men and then 

saw Scott on the ground with the defendant on top.  Testimony of Feidin Santana, November 14, 

2016 (“Santana”), at 115-116.  Santana heard what sounded like “electricity,” followed by what 

appeared to be a punch to Scott’s right side by the defendant.  Id. at 21.  At no point did Santana 

see Scott attempt to assault, punch or fight with the defendant.  Id. at 121-122, 154.  Santana 

never saw the Taser in Scott’s hand or Scott moving towards the defendant with the Taser.  Id. at 

24, 50, 127.  He never saw Scott on top of the defendant.  Id. at 25, 150.  In Santana’s opinion, 

Scott was merely attempting to get away.  Id. at 128-129, 154-155.    

  Santana filmed portions of the incident on his cellular phone.7  The first few seconds of 

Santana’s video contain blurry and indecipherable activity.  The first clear moment of the video 

shows Scott pulling away from the defendant.  A freeze-frame of the video shows the defendant 

grabbing Scott’s right arm, with the defendant’s left hand. See frame 396.  Scott’s right hand was 

empty.  Scott was holding a cell phone in his left hand, which can be seen in later frames as Scott 

                                                 
5 In drive stun mode, the Taser is placed directly against a subject, and electric current runs through 

contact points and causes localized pain. 
6 References in this memo cite to Santana’s testimony during the defendant’s state murder trial, a draft 

transcript of which was previously provided to the Court.  The government anticipates that Santana will 

testify before the Court in the upcoming sentencing hearing.  
7 Santana briefly stopped recording after the shooting, and then resumed recording.  Thus, there are two 

Santana videos.  The original Santana videos were modified in two respects to facilitate viewing and 

identification: first, by adding time and frame stamps and, second, by rotating the image when necessary 

to maintain landscape perspective.  The frame images themselves were not altered.  The two videos are 

submitted as Attachment B and C, and are provided on a thumb drive due to the size of the file.  The 

videos are best viewed using QuickTime, which enables the viewer to move through the video one frame 

at a time.  
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ran away from the defendant.  See frames 467, et seq.  Shortly after the two men separated, the 

defendant’s Taser bounced along the ground, coming to rest approximately eleven feet behind 

where the defendant was standing.  See frames 406, et seq.   The Taser came from the 

defendant’s right hand, when he threw it down in order to free his hand to reach for his service 

weapon. 

  After Scott broke away from the defendant, Scott ran away from the defendant at a 

relatively slow pace.  Scott was unarmed – he possessed no Taser, no firearm or other weapon.  

Scott did not present an imminent danger of serious physical injury to the defendant or the 

community.  Santana’s video shows that, as Scott ran away, the defendant fired eight shots, and 

then Scott fell to the ground.  Santana’s video shows that Scott was unarmed, with his back to the 

defendant and running away from the defendant when all eight shots were fired.  As the 

defendant knew through his training at the South Carolina Criminal Justice Academy (SCCJA) 

and at regular in-service training at NCPD, a police officer may not use deadly force to seize an 

unarmed, nondangerous fleeing suspect.  

       An autopsy8 revealed that all five shots hit Scott from behind, and the coroner concluded 

that Scott died as a result of gunshot wounds to the torso.  The autopsy identified five gunshot 

wounds: an entrance wound on his posterior right shoulder (which exited the front shoulder); an 

entrance wound to posterior right chest (which perforated Scott’s right lung and heart); an 

entrance wound to his right buttocks; an entrance wound to his right flank; and a graze wound to 

the right ear.  The autopsy findings confirmed that Scott was shot from behind.  The autopsy also 

revealed abrasions to Scott’s back and left forearm, as well as contusions to the left cheek bone 

and left wrist. 

                                                 
8 The autopsy is attached as Attachment I (R5 SAW 153-158). 
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  Experts using reverse projection photogrammetry estimated that the defendant fired his 

first shot when Scott was sixteen to eighteen feet away.  Reverse projection photogrammetry is a 

technique to determine information, such as distances, from two-dimensional photographs or 

video.  In this case, both FBI Forensic Examiner Anthony Imel and Crime Scene Reconstruction 

Expert Bill Williams separately analyzed the Santana video to determine when each shot was 

fired.  Then, both separately went to the scene of the shooting, and both identified fixed 

reference points from the original video (such as telephone poles, trees, and the paved road).  

Using an exemplar cellphone, both determined where Santana’s camera had been located and 

where Scott and the defendant were located during seven of the eight shots, and then measured 

the distances.  (Because of motion blur, the eighth shot could not be determined precisely using 

this method.)   During each of the eight shots, Scott ran further away from the defendant.  The 

defendant fired the final shot when Scott was over forty feet away.  Scott then fell to the ground.   

  Imel determined the approximate distances from Scott to the defendant as follows:   

 

  Williams determined the approximate distances from Scott’s position to the defendant’s 

position as follows:   
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Williams also estimated the distance between where the defendant fired and Scott fell to be 

approximately 50 feet.9   

C. The Defendant’s Persistent Efforts to Obstruct Justice 

  After the shots, the defendant got on his radio and falsely claimed that Scott “grabbed 

[his] Taser.”  The defendant walked over and handcuffed Scott.  The defendant immediately 

jogged over to the area behind where he fired his weapon.  He picked up his Taser, returned to 

Scott’s body, and dropped the Taser next to the body.  See frame 1917, et seq.     

 
                   Frame 1918: Defendant Picks Up Taser                Frame 2614:  Defendant Drops Taser 

 

                                                 
9 The defendant’s expert, Eugene Liscio, determined that Walter Scott was approximately 18 feet away 

when Slager fired the first shot.  He did not measure any additional shots. 
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  Approximately thirty seconds later, the defendant picked up the Taser again and placed it 

in his duty belt.  The Taser was ultimately collected from the defendant’s duty belt.  The 

defendant would later claim to SLED that he found the Taser between where he was shooting 

and where Scott ultimately fell.  However, according to Bill Williams’s estimation using reverse 

projection photogrammetry, the Taser was located approximately eleven feet behind where the 

defendant fired his weapon. 

 
                                        Frame 423: Location of Taser at Time of Shooting 

 

  For over two years following the shooting, the defendant gave false (and evolving) 

accounts of the circumstances surrounding the shooting in an effort to justify the killing of 

Walter Scott.  The defendant gave these false accounts to his supervisors at the North Charleston 

Police Department, to criminal investigators from SLED, under oath at the defendant’s state 

murder trial,10 and under oath at a pre-trial hearing in the Federal case.11  

1. On-Scene Statements  

  Immediately following the shooting, before he was aware that the incident had been 

recorded by a bystander, the defendant justified the shooting to both on-scene supervisors and 

                                                 
10 A draft transcript of the defendant’s state court testimony on November 29, 2016, will be referenced as 

“State Trial Testimony.”  It is attached as Attachment D. 
11 Transcripts of the defendant’s testimony in Federal Court on April 21 and 24, 2017 will be referenced 

as “April 21 Hearing” and “April 24 Hearing,” respectively.  They are attached as Attachments E and F. 
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later to SLED investigators solely on the false assertion that Scott had taken the defendant’s 

Taser and was coming towards him with the Taser pointed at the defendant.12  The defendant did 

not allege any other assaultive conduct by Scott.  The defendant said he struggled to handcuff 

Scott on the ground and then he falsely claimed that Scott rolled over, took the Taser from him, 

and pointed it at him.  The defendant falsely claimed he drew his weapon and fired while Scott 

was coming towards him with the Taser.  At no point during his conversation with his 

supervisors did the defendant assert that Scott had punched, kicked, drive-stunned, or gotten on 

top of the defendant. At no point during the conversation did the defendant acknowledge that he 

shot Scott in the back while he was running away. The defendant also claimed that he had 

rendered emergency aid to Scott until other officers arrived,13 although the Santana videos show 

no such effort. The defendant made similar statements to Sergeant Ronald Webb, the defendant’s 

supervisor, who was working off-duty at the time, but responded to the scene of the shooting. 

2. Statement to SLED 

       On April 7, 2015, three days after the shooting, but prior to viewing the video recording, 

the defendant voluntarily provided a similarly false, but more detailed, account of the shooting to 

investigators from South Carolina Law Enforcement Division (SLED).14  The defendant was 

represented by counsel and a defense investigator was present.   

  The defendant again described struggling with Scott on the ground after the defendant 

brought him to the ground with his Taser.  However, during this hour and forty minute interview, 

he never claimed that Scott punched him, kicked him, or otherwise assaulted him.  To the 

contrary, the defendant described Scott’s conduct as “wiggling.”  The defendant never claimed 

                                                 
12 Lieutenant Daniel Bowman was the lieutenant in charge.  Sergeant James Gann was the sergeant on 

duty at the time of the shooting.  Lt. Bowman’s account of the defendant’s statement is attached as 

Attachment H (R5 SAW 97-98).   
13 Bowman statement, p. 1 (R5 SAW 97). 
14 A summary of the defendant’s statement to SLED is attached as Attachment G. 
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that Scott had gotten on top of him, or that Scott had attempted to drive-stun him with his Taser.   

The defendant even reenacted this portion of the event with a defense investigator playing the 

role of Scott.  At no point during the reenactment did the defendant have the investigator assault 

him, drive-stun him, or get on top of him. 

  The defendant claimed that while they were on the ground, Scott grabbed the Taser with 

his left hand, and then brought up his right hand to grab the Taser.  Both the defendant and Scott 

stood up at the same time.  The defendant claimed Scott pulled the Taser away from the 

defendant with both hands, and then pointed it directly at the defendant and moved towards him.  

The defendant asserted that he stepped to his side and fired his gun multiple times.  The 

defendant claimed that, as he fired, Scott was turning to his left.  Scott then ran off and stumbled 

into the grass.  The defendant did not acknowledge shooting Scott in the back as he ran away.  

He did not acknowledge that Scott had already run a substantial distance when the defendant first 

fired his weapon. 

  The defendant falsely claimed that he located the Taser in between the place where he 

had been shooting and where Scott fell to the ground.  According to the defendant, he grabbed 

his Taser and holstered it because he did not know who was coming to the scene to help Scott.  

He did not acknowledge that he initially dropped the Taser by Scott’s body.15  The defendant’s 

false and self-serving statements are flatly contradicted by all other available and unbiased 

evidence. 

3. State Court Testimony 

       After the defendant was charged with murder in state court, he embellished his false 

narrative of the incident.  After the defendant became aware of the evidence and witnesses 

                                                 
15 Following the interview, the agents read their notes to the defendant and permitted him to make 

changes.  The SLED agents told the defendant that if he did not submit a written statement, their report of 

interview would be his official statement. The defendant never submitted a written statement to SLED.   
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against him through discovery in the state case, the defendant falsely and variously claimed that 

Scott had “attacked” him,16 that Scott “overpowered” him;17 that Scott had been “on top” of 

him,18 and that Scott drive-stunned him with a Taser.19  As the defendant would later 

acknowledge during the federal hearings, his memory changed as it was “refreshed” by preparing 

for trial and reviewing the evidence against him in state court.  April 21 Hearing, p. 100; April 

24 Hearing, p. 21.   

       All of the defendant’s false claims that Scott had acted aggressively towards him before 

the shooting were made in attempt to justify his unlawful shooting of the victim.  Where the 

defendant had no viable explanation for events clearly depicted in the video, such as dropping 

the Taser next to Scott’s body after the shooting, he falsely asserted that he had memory loss.20   

4. Preliminary Hearing Testimony in Federal Court 

  On two separate days, the defendant testified in support of his motion to suppress 

statements he made to SLED.  ECF Doc. 54.  The defendant provided perjured testimony during 

this hearing, both by making false claims about the shooting and by falsely claiming memory 

loss.   

  During the federal hearing, the defendant claimed to remember new details about the 

incident that bolstered his defense – such as claiming for the first time that Scott punched him 

while they were on the ground, see April 21 Hearing, p. 91.  He also claimed that he now had a 

better memory of Scott “on top” of him – something he admitted he had never told SLED 

investigators within days of the shooting. Id., p. 89.   

                                                 
16 State Trial Testimony, p. 110. 
17 State Trial Testimony, p. 29. 
18 April 21 Hearing, p. 89-90. 
19 State Trial Testimony, pp. 35 (“he grabs my Taser, he uses it on me, tries to use it again”), 109. 
20 State Trial Testimony, p. 33. 
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  Conveniently, the defendant claimed that he did not have any memory of critical portions 

of the incident, most notably those that undermined his defense.  When confronted about 

shooting Scott in the back while he was running away, the defendant claimed that he simply did 

not remember that he had shot Scott while he was running away.  Id., p. 75.  The defendant 

claimed that, during “the period from when [Scott] allegedly grabbed [his] Taser to the point that 

[the defendant] fired [his] weapon, [he was] not entirely sure what happened.” Id., p. 97.    

  On the second day of testimony, the defendant claimed further memory loss in an 

obvious effort to avoid having to answer difficult questions.  He suddenly could not remember 

parts of his statement to SLED – a statement that he had remembered only days before.  Whereas 

on April 21, the defendant remembered telling SLED agents that his justification for shooting 

Scott was that Scott was “continuously coming towards him” with a Taser, April 21 Hearing, p. 

85, three days later he claimed he could not recall whether he told this to SLED.  April 24 

Hearing, p. 14.  Similarly, on April 21, the defendant remembered that he had not told SLED he 

had been drive-stunned by Scott.  April 21 Hearing, p. 91. On April 24, he could no longer recall 

whether he had told that to SLED.  April 24 Hearing, p. 14.  By the end, the defendant simply 

claimed, repeatedly, that he could not remember either what happened during the shooting or 

what he told SLED.  April 24 Hearing, pp. 14-25.  The defendant concluded his false and 

misleading testimony by saying that he could not recall anything he had told SLED on April 7, 

2015.  April 24 Hearing, p. 25.   

III. LEGAL ANALYSIS 

 

A. Sentencing Guidelines Computation Generally 

The defendant pleaded guilty to violating 18 U.S.C. § 242 for depriving Walter Scott of 

his constitutional right to be free from unreasonable force by a police officer acting under color 
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of law.  The offense resulted in Scott’s death.  For this offense, U.S. Sentencing Guidelines 

(USSG) §2H1.1(a)(1) directs the court to begin by applying the offense level applicable to the 

underlying offense.  In this case, the underlying offense should be second degree murder. 

Pursuant to §2A1.2, the base offense level is 38. Pursuant to §2H1.1(b)(1)(B), the offense level is 

increased by six levels because the offense was committed under color of law, for a total offense 

level of 44.  Pursuant to §3C1.1, the offense level should be increased by two levels because the 

defendant willfully obstructed justice, for a total offense level of 46. Should the defendant 

continue to accept responsibility, his offense level would be decreased by three levels pursuant to 

§3E1.1, for a total offense level of 43.  Because the defendant is a criminal history category of I, 

the recommended guidelines range for the defendant is life imprisonment. 

The PSR calculated the offense level the total offense level to be 32, see para. 42, 

because it wrongly applied the voluntary manslaughter cross-reference, see para. 33, and failed 

to apply the obstruction of justice enhancement, see para. 37. 21  The final PSR did not provide 

any legal analysis justifying the application of the voluntary manslaughter cross-reference.  See 

Addendum to PSR, p. 3.  In addition, the PSR neglected to include any legal analysis supporting 

its decision not to include an enhancement for obstruction of justice.  Id.  In order to accurately 

determine the sentencing guidelines, the Court must make factual findings supporting the 

appropriate cross-reference for the underlying substantive offense, and must determine whether 

the defendant’s conduct obstructed justice. 

B. Standard of Proof  

The standard of proof for factual findings at sentencing is a preponderance of the 

evidence standard.  United States v. Grubbs, 585 F.3d 793, 803 (4th Cir. 2009) (“Preponderance 

                                                 
21 Because the defendant is a criminal history category of I, the recommended guidelines range for the 

defendant at a total offense level of 32 would be 121 months to 151 months imprisonment. 
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of the evidence is the appropriate standard of proof for sentencing purposes.”); United States v. 

Chandia, 675 F.3d 329 (4th Cir. 2012) (affirming the use of the preponderance of the evidence 

standard to establish the requisite intent for a terrorism enhancement).  “As the Supreme Court 

has explained, ‘[t]he burden of showing something by a preponderance of the evidence ... simply 

requires the trier of fact to believe that the existence of a fact is more probable than its 

nonexistence.’” United States v. Span, 789 F.3d 320, 334 (4th Cir. 2015), quoting Concrete Pipe 

& Prods. of Cal., Inc. v. Constr. Laborers Pension Trust for S. Cal., 508 U.S. 602, 622, 113 S.Ct. 

2264, 124 L.Ed.2d 539 (1993) (internal quotation marks and citation omitted).   

C. The Offense Should Be Characterized As Second Degree Murder 

 

The evidentiary record and the defendant’s admission that he acted objectively 

unreasonably when he willfully shot Walter Scott without justification together establishes that 

his conduct constituted second degree murder.  In order to apply the cross-reference to second 

degree murder, the government must establish, by a preponderance of the evidence, that (1) the 

defendant unlawfully killed another human being; and (2) the defendant did so with malice 

aforethought.  There is no question here that the defendant unlawfully killed Walter Scott.  The 

question for the Court, then, is whether the defendant acted with malice aforethought. 

Under federal law, malice is satisfied by either an intent to kill, an intent to cause serious 

bodily injury, or the existence of extreme recklessness and wanton disregard for human life.  

United States v. Browner, 889 F.2d 549, 552 (5th Cir. 1989).  Intent to kill can be reasonably 

inferred when, as here, a defendant uses a deadly weapon in a manner reasonably likely to cause 

death.    See Lannon v. Hogan, 719 F.2d 518 (1st Cir. 1983) (approving a jury instruction that  

permitted the jury to infer an intent to kill from the use of a deadly weapon in a deadly manner).  
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Similarly, by willfully firing a firearm at Scott, the defendant evinced – at a minimum – an intent 

to cause serious bodily injury.  Thus, the defendant’s willful shooting thus establishes malice.  

Malice aforethought may also be established by “evidence of conduct which is ‘reckless 

and wanton and a gross deviation from a reasonable standard of care, of such a nature that [the 

factfinder] is warranted in inferring that defendant was aware of a serious risk of death or serious 

bodily harm.’” United States v. Williams, 342 F.3d 350, 356 (4th Cir. 2003); United States v. 

Medina-Garcia, 226 Fed.Appx. 281 (4th Cir. 2007) (unpublished) (same); United States v. 

Ashford, 718 F.3d 377 (4th Cir. 2013) (affirming the Court’s finding of attempted second degree 

murder where defendant shot a fleeing victim who did not pose a danger).  To prove malice 

aforethought, the government does not have to show that the defendant harbored hatred or ill will 

against the victim or others.  United States v. Fleming, 739 F.2d 945, 947 (4th Cir. 1984).  

Second-degree murder also does not require a finding of premeditation.  Williams, 342 F.3d at 

356.   

As the defendant acknowledged during his plea, he willfully used unreasonable force 

when he shot and killed Walter Scott, even though Scott was unarmed and was running away 

from a traffic stop.  The defendant admitted that he acted “voluntarily and intentionally and with 

specific intent to do something that the law forbids.”  The defendant plainly intended to at least 

cause serious bodily harm when he unlawfully and repeatedly shot Scott in the back.  As the 

defendant knew at that time from his law enforcement training, he was prohibited from using 

lethal force in this situation because using lethal force against an unarmed, non-dangerous 

fleeing subject was a gross-deviation from reasonable conduct. This satisfies the “malice” 

element of second-degree murder.  
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1. Voluntary Manslaughter is Not An Appropriate Cross-Reference 

 

In order to negate the malice established by the defendant’s actions and find that the 

shooting constituted voluntary manslaughter, the Court would need to find that the unlawful 

killing occurred “upon a sudden quarrel or heat of passion.”  United States v. Ashford, 718 F.3d 

377 (4th Cir. 2013), citing 18 U.S.C. § 1112(a).  The evidence in this case establishes that “heat 

of passion” is not applicable here. 

“Heat of passion” means “a passion of fear or rage in which the defendant loses his 

normal self-control as a result of circumstances that would provoke such a passion in an ordinary 

person, but which did not justify the use of deadly force.” United States v. Harris, 420 F.3d 467, 

476 (5th Cir. 2005); Browner, 889 F.2d at 552 (explaining the common law origins of voluntary 

manslaughter).  “Sudden quarrel,” a term which traces its origins to the medieval practice of 

mutual combat, has no modern meaning independent of “heat of passion.”  See United States v. 

Martinez, 988 F.2d 685, 696 (7th Cir. 1993) (noting the evolution of manslaughter 

jurisprudence.) 

In order to find the absence of malice due to “sudden quarrel” or “heat of passion,” there 

must be a “provocation” that “would arouse a reasonable and ordinary person to kill someone.” 

United States v. Collins, 690 F.2d 431, 437 (5th Cir. 1982); see also United States v. Elk, 658 

F.2d 644, 649 (8th Cir. 1981) (the evidence must show that, “at the time of the killing, the reason 

of the accused was obscured or disturbed by passion to such an extent as would cause the 

ordinary reasonable person to act rashly and without deliberation and reflection, and from such 

passion, rather than from judgment.” (citing 2 E. Devitt & C. Blackmar, Federal Jury Practice 

and Instructions s 41.14 (1977))).  See also Martinez, 988 F.2d at 696 (describing the history of 

the “sudden quarrel” doctrine).   
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As many courts have emphasized, in order for voluntary manslaughter to apply, the 

defendant’s “heat of passion” must be “reasonable.” See, e.g., United States v. Lofton, 776 F.2d 

918, 921 (10th Cir. 1985) (“Provocation, in order to be adequate to reduce the offense from 

murder to manslaughter, must be such as might naturally induce a reasonable man in the passion 

of the moment to lose self-control and commit the act on impulse and without reflection.”); Elk, 

658 F.2d at 649; Collins, 690 F.2d at 437; Harris, 420 F.3d at 476.   Courts have looked to the 

nature of the provocation that caused the defendant to lose self-control.  See, e.g., Lofton, 776 

F.2d at 919 (holding voluntary manslaughter instruction should have been given when wife 

killed her husband after finding out that he had been sexually abusing her daughter and that the 

county attorney would not bring charges); Browner, 889 F.2d at 549 (district court found 

voluntary manslaughter instruction appropriate when wife killed abusive husband after husband 

chased her through the house, threatened to kill her, and backed her into a corner). 

In this matter, there was no provocation that would cause an ordinary, reasonable person 

to lose self-control.  First, the defendant acknowledged in the factual basis for his plea that the 

shooting of Walter Scott was objectively unreasonable.  The defendant’s admission expressly 

negates that he acted in the “heat of passion.”  Instead, the defendant admitted that he acted with 

“the specific intent to do something the law forbids,” namely, to use unreasonable force. Thus, 

the defendant’s own guilty plea precludes a finding of voluntary manslaughter.   

Furthermore, the defendant’s conduct after the shooting demonstrates that he was not 

acting in fear or rage.  The defendant maintained his composure throughout the incident and its 

immediate aftermath.  He was not confused, disoriented, or enraged.  Rather, knowing that he 

had contravened his police training and violated the law when he shot Scott in the back as he ran 

away, the defendant immediately began inventing facts in an effort to falsely justify his unlawful 
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use of his firearm.  The defendant also demonstrated that he was both in control of his emotions 

and using analytical thinking by taking steps that a police officer would be expected to take 

following a lawful shooting.  He informed dispatch of “shots fired,” checked his gun clip to 

determine how many rounds he had fired, and asked for a unit to secure his car.  At no point did 

the defendant’s demeanor or behavior evince real fear or rage as required to sustain a voluntary 

manslaughter cross-reference. 

Furthermore, the evidence does not support that there was a “sudden quarrel.”22  Walter 

Scott did not pose a threat to the defendant or the community as he fled.  As the video shows, 

and Feidin Santana corroborates, Scott was only trying to get away when the defendant 

repeatedly fired at his back. The physical contact between the defendant and Scott was over, and 

the brief physical contact that occurred consisted of Scott trying to get away.  The only assertion 

that Scott was in any way assaultive comes from the defendant’s self-serving false claims, which 

are contradicted by Santana’s independent testimony and video. 

By concocting a story and reconfiguring the crime-scene layout by moving the Taser, the 

defendant demonstrated a deliberate and analytical calculation – one that proves that he was not 

operating in the heat of passion as is required to negate malice and support a finding of voluntary 

manslaughter.  As a result, this Court should find that the appropriate cross-reference for the 

instant offense is the guideline for second degree murder. 

D. An Enhancement for Obstruction of Justice Applies  

The evidentiary record shows that a two-point enhancement for obstruction is appropriate 

at sentencing.  Section 3C1.1 of the Sentencing Guidelines provides for a two-level enhancement 

of the defendant’s base offense level where: 

                                                 
22 As noted above, “sudden quarrel” has no meaning distinct from “heat of passion.” However, even using 

the modern-day colloquial meaning of the phrase, there was no “sudden quarrel” in this case. 
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(A) the defendant willfully obstructed or impeded, or attempted to obstruct or 

impede, the administration of justice during the course of the investigation, 

prosecution, or sentencing of the instant offense of conviction, and  

(B) the obstructive conduct related to (i) the defendant’s offense of conviction 

...; or (ii) a closely related offense. 

  

Here, the defendant obstructed justice by: tampering with the crime scene; misleading his 

colleagues in local law enforcement; lying to state investigators; providing false testimony under 

oath at a state court proceeding; and perjuring himself at a federal court proceeding.     

1. The Defendant Moved His Taser to Obstruct Justice 

 

After shooting the unarmed victim in the back as he attempted to run away, the defendant 

tampered with the crime scene by moving a key piece of evidence (his Taser) in order to support 

his false justification for the shooting.   

Application note 1 states that obstructive conduct that occurred prior to the start of the 

investigation of the instant offense of conviction may be covered by this guideline if the conduct 

was purposefully calculated and likely to thwart the investigation or prosecution of the offense of 

conviction.  Application note 4(d) to § 3C1.1 directs that the enhancement applies to conduct 

such as “concealing…evidence that is material to an official investigation ... or attempting to do 

so....”  The Fourth Circuit has found that an enhancement under §3C1.1 is appropriate if a 

defendant moves, hides or destroys crucial evidence, or attempts to do so.  United States v. 

Hicks, 948 F.2d 877, 884 (4th Cir. 1991) (throwing away drugs during a chase constituted 

obstruction of justice), citing United States v. Franco-Torres, 869 F.2d 797, 800 (5th Cir. 1989) 

(throwing a weapon in an attempt to hide it from investigators is obstruction of justice).    

As the defendant acknowledged in the factual basis for his plea, Walter Scott was 

unarmed and running away when the defendant shot him.  The defendant specifically admitted 

during the plea that Scott did not possess the Taser when the defendant fired his weapon. This 
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admission highlights how the defendant obstructed justice for years by falsely claiming that he 

shot Scott because he had taken the Taser and turned it on the defendant, and by falsely claiming 

that the Taser had been found along the path that Scott had run.    

Following the shooting, the defendant moved the Taser to the area where Scott lay on the 

ground and planted the Taser next to Scott’s body.  When the defendant dropped the Taser next 

to Scott, he did so with the intent to construct a false justification for his use of his firearm, 

namely a threat from Scott. The defendant has admitted that there was no legitimate law 

enforcement reason to place the Taser next to Scott’s body.  April 24 Hearing, p. 22-23.  

Approximately thirty seconds later, the defendant changed course, picked up the Taser, and 

placed it in his duty belt, where it was ultimately collected, thereby compromising the integrity 

of the crime scene.   

The precise location of the Taser at the time of the shooting was a key piece of evidence 

against the defendant because it proved that Scott did not have the Taser when the defendant 

fired his weapon, contrary to the defendant’s repeated false claims.  Moving the Taser next to 

Scott’s body significantly impeded the investigation because it prevented investigators from 

determining the precise location of the Taser during the shooting. The defendant’s obstructive 

purpose in moving the Taser became evident when the defendant falsely claimed to SLED 

investigators that he found the Taser between where he shot Scott and where Scott ultimately 

landed.23  However, the video demonstrates that the Taser was located several feet behind where 

the defendant fired his weapon and even farther from Scott, who had fled in the opposite 

direction.  Had this video from a civilian eyewitness not existed, there would be no way to 

disprove the defendant’s false claim.  Accordingly, the defendant’s relocation of the Taser 

supports the two-point enhancement for obstruction.   

                                                 
23 SLED Report of Interview, 4/7/15, p. 10 (R5 SAW 52). 
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2. The Defendant Obstructed Justice By Repeatedly Lying About 

His Conduct 

 

For over two years, the defendant continuously lied about his conduct on April 4, 2015, 

propagating a false and evolving narrative that he was attacked by Walter Scott.  In support of 

his cover story, the defendant gave false statements to supervisors on the scene; to investigators 

at SLED; during his state trial testimony; and during two separate days of federal testimony 

during pretrial hearings.  The obstruction of justice enhancement is appropriate for the 

defendant’s repeated lies about his justification for shooting Scott, his later-created false claims 

about the circumstances before he shot Scott, and for his lie to SLED about where he picked up 

the Taser at the scene.  But for the existence of bystander cell phone video, it is likely that the 

defendant would have succeeded in covering up his criminal conduct that resulted in the death of 

Walter Scott.  

Once the video and other evidence became available to the defendant, his false story 

changed.  Immediately after the incident, the defendant claimed to on-scene supervisors, and 

later to SLED investigators, that he had fired only because Scott had taken his Taser and was 

moving towards him.  However, after viewing the video, for the first time, the defendant 

invented a “fight on the ground,” and falsely claimed that Scott was on top of him, after seeing 

blurry still frames of video.  State Trial Testimony, pp. 31, 89, 106; April 21 Hearing, p. 89-90. 

See frame 158.  Similarly, he also falsely suggested that he was drive-stunned by Scott, but only 

after receiving a report from SLED shortly before his state trial that could not eliminate a Taser 

as a source of microscopic marks on his uniform.  State Trial Testimony, p. 35; Testimony of 

Megan Fletcher, November 21, 2016, p. 44.   

As legal proceedings continued against him in both state and federal courts, the defendant 

made calculated choices to provide false testimony that he thought would advance his defense, as 
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set forth infra in section I(C)(3) and (4).  Where the video flatly contradicted the defendant’s 

narrative, he falsely claimed to have a “fuzzy” memory of the shooting as a result of stress.  

April 24 Hearing, p. 16.   

The Fourth Circuit has found that an enhancement under §3C1.1 is appropriate if the 

defendant perjured himself.  United States v. Jones, 308 F.3d 425 (4th Cir. 2002) (applying 

obstruction enhancement for perjury during pre-trial release hearing); United States v. Akinkoye, 

185 F.3d 192, 205 (4th Cir.1999) (“We have held that perjurious testimony given in pre-trial 

proceedings may be considered in determining whether to apply the enhancement.”).  The 

defendant’s false and misleading testimony in both state and federal court warrants the 

application of the enhancement for obstruction. 

 In summary, the defendant repeatedly obstructed justice in an attempt to avoid being held 

accountable for shooting Walter Scott in the back as he ran away unarmed.  The defendant 

tampered with the crime scene; misled local law enforcement; lied to state investigators; 

provided false testimony in state trial proceedings; and perjured himself in federal court.  Any 

one of these attempts to impede or obstruct the investigation into his use of excessive force 

warrants imposition of a two-point enhancement under §3C1.1. 

E. The Defendant Must Continue To Accept Responsibility In Order to 

Qualify for a Reduction in His Offense Level 

 

“[M]erely pleading guilty does not entitle one to a downward adjustment.” United States 

v. McKenzie–Gude, 671 F.3d 452, 463 (4th Cir. 2011) (internal quotation marks omitted).  To 

receive a reduction under §3E1.1, a defendant must prove by a preponderance of the evidence 

that he has clearly recognized and affirmatively accepted “personal responsibility for his criminal 

conduct.” Id.; United States v. Martinez, 901 F.2d 374, 377 (4th Cir.1990).   
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In the plea agreement, the United States agreed to recommend a three-level reduction in 

the applicable offense level for acceptance of responsibility.  However, the plea agreement 

specifically notes that “the Government will not be required to recommend an adjustment based 

on acceptance of responsibility if, after entering this Plea Agreement, the defendant engages in 

conduct inconsistent with accepting responsibility.”  The agreement states that “should the 

defendant falsely deny or falsely attempt to minimize his involvement in relevant offense 

conduct…the Government will not be required to recommend an adjustment for acceptance of 

responsibility.” 

In response to the government’s objections to the PSR, the defendant, through counsel, 

appeared to minimize the conduct at issue in this case and deny an essential element of the 

offense.  See Defense Reply to Government’s Objections, September 18, 2017.  For example, the 

defendant claimed that “[a]t the time Slager made the decision to use lethal force, he was alone, 

exhausted, had been stripped of his Taser and was overpowered by Scott.”  Id., p. 11.  The 

defendant claimed that he deployed lethal force against Scott only because he was “in fear of his 

life,” and that the fear was “objectively reasonable.”  Though the defendant acknowledges that 

“[a]t some point, the firing became objectively unreasonable,” the defendant asserted that he 

remained “in fear of his life.”  Id.   

If this is, in fact, the defendant’s position at sentencing, he is continuing to offer to this 

Court a false narrative of the incident.  His self-serving statement that he had been stripped of his 

Taser and overpowered by Scott is contradicted by an independent eyewitness and the video.  In 

asserting an imperfect self-defense claim, the defendant is now denying the mens rea element 

(willfulness) of 18 U.S.C. §242.  United States v. Cobb, 905 F.2d 784, 787 (4th Cir. 1990) 

(explaining elements of 18 U.S.C. §242).   
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Failure to accept responsibility for each and every element of the offense is not 

acceptance of responsibility for the purposes of §3E1.1.  See United States v. Burns, 781 F.3d 

688, 692 (4th Cir. 2015) (affirming district court’s denial of downward adjustment for 

acceptance of responsibility where the defendant admitted the conduct, but denied the mens 

rea.); United States v. Castner, 50 F.3d 1267, 1279-80 (4th Cir. 1995) (affirming district court’s 

refusal to adjust downward where the defendant disputed a mens rea element of the offense of 

conviction, while admitting to the physical act.)     

Though the defendant acknowledged in his reply that his conduct constituted a 

constitutional violation by agreeing that the shooting was “objectively unreasonable,” he denied 

that he was “willful,” claiming instead to have acted under an “objectively reasonable fear.”  

This is at odds with his plea admission in which he acknowledged acting with “a specific 

purpose to do what the law forbids.”  If this is the defendant’s position at sentencing, he will not 

be entitled to any offense level reduction for acceptance of responsibility.   

F. Objection: A Departure Under §5K2.10 Is Not Appropriate 

The government strongly objects to any departure based on Walter Scott’s conduct. 

Pursuant to §5K2.10, a Court may reduce the sentence below the guideline range to reflect the 

nature and circumstances of the offense if “the victim’s wrongful conduct contributed 

significantly to provoking the offense behavior.”  In deciding whether this departure is 

appropriate the Court should evaluate specific factors: 

(1) The size and strength of the victim, or other relevant physical characteristics, in 

comparison with those of the defendant.  

 

The victim in this case had no particular physical advantage over the defendant.  Though 

the victim and the defendant were roughly similar sizes, Scott was an overweight, fifty-year-old 

man, while the defendant was younger and fitter.   
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(2) The persistence of the victim’s conduct and any efforts by the defendant to prevent 

confrontation. 

Scott did not instigate a physical confrontation with the defendant; to the contrary, he 

sought to avoid a confrontation by running away.  The defendant escalated the situation by using 

deadly force when none was warranted.  Though the victim persisted in attempting to run away, 

he was at no point assaultive towards the defendant.  The only assaultive conduct was by the 

defendant.  Any claim that Scott was assaultive turns entirely on the defendant’s thoroughly 

discredited account.     

(3) The danger reasonably perceived by the defendant, including the victim’s reputation 

for violence. 

At the time of the shooting, the defendant had no information about Scott’s background, 

other than that he had a broken tail light, and that he was running away.  The defendant had no 

reasonable perception of danger from the victim.   

(4) The danger actually presented to the defendant by the victim. 

The unarmed victim was fleeing when the defendant gunned him down.  The victim 

presented no actual danger, and the defendant has acknowledged as much during his plea. 

(5) Any other relevant conduct by the victim that substantially contributed to the danger 

presented. 

There is no other relevant conduct of the victim to consider, with respect to this 

departure. 

(6) The proportionality and reasonableness of the defendant’s response to the victim’s 

provocation. 
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The defendant’s use of deadly force was manifestly disproportionate to the victim’s 

conduct.  Merely attempting to run away from a police officer cannot be considered a 

“provocation” that would excuse the use of unreasonable force.  Even if it were, the court must 

consider the “proportionality and reasonableness of the defendant’s response to the victim’s 

provocation.”  USSG §5K2.10.  “[E]ven highly provocative behavior does not justify a 

downward departure if the defendant's response is disproportionate.”  United States v. May, 359 

F.3d 683, 690 (4th Cir. 2004).  Given that the victim was unarmed and fleeing and presented no 

actual danger to the defendant when he fired his weapon, the defendant’s use of deadly force was 

manifestly disproportionate.   

When the specific factors set forth in §5K2.10 are considered, it is clear that no 

downward departure is appropriate pursuant thereto. 

IV. CONCLUSION 

For the foregoing reasons, the United States respectfully submits this sentencing 

memorandum to support a cross-reference to the guideline for second degree murder and 

application of an enhancement for obstruction of justice.   

Respectfully submitted,  
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